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FREEDOM OF INFORMATION AMENDMENT BILL 2003 
Second Reading 

DR E. CONSTABLE (Churchlands) [4.07 pm]:  I move - 

That the Bill be now read a second time. 

This Bill seeks to amend clause 5(1)(b) of schedule 1 of the Freedom of Information Act 1992.  The Bill 
proposes a small amendment that will have a significant effect on the application of the Freedom of Information 
Act. 

The ACTING SPEAKER:  Members, I am having difficulty hearing, and I am sure the Hansard reporter is too.  
Some private conversations are going on.  Will members take their conversations outside or quieten them down. 

Dr E. CONSTABLE:  The recent history of this clause is relevant to this debate.  In May 1998 the member for 
Nollamara and now Minister for Consumer and Employment Protection, Hon John Kobelke, introduced a private 
member’s Bill into the Legislative Assembly to amend clause 5(1)(b).  The member for Nollamara’s Bill 
proposed to amend clause 5(1)(b) in schedule 1 of the Act by deleting the words “reveal the” and substituting 
“prejudice an”. 

Clause 5(1)(b) currently stands in the Act as follows - 

(1) Matter is exempt matter if its disclosure could reasonably be expected to - 

. . .  

(b) reveal the investigation of any contravention or possible contravention of the law in a 
particular case, whether or not any prosecution or disciplinary proceedings have 
resulted; 

The member for Nollamara introduced the amendment because the Information Commissioner had noted that it 
was being used, and perhaps abused, to deny people a range of information that had nothing to do with personal 
security or protecting the integrity of investigations - which was the reason for its existence.  The member for 
Nollamara sought to make a simple amendment that would resolve this problem.  However, his Bill was 
defeated.  At the time, the Government claimed that it was preparing drafting instructions to deal with the issue 
raised by the Information Commissioner.  The Government indicated that it would introduce an amendment in 
1999.  I note that, at the time, I was persuaded that the Government would fulfil its promise to amend this clause.  
It is unfortunate that the amending legislation was not forthcoming.   
On 26 June 2003, Hon Jim Scott introduced the Freedom of Information Amendment Bill 2003 to amend clause 
5(1)(b) of schedule 1 in the Legislative Council.  It was identical to the Bill introduced by the member for 
Nollamara five years earlier.  During debate in the Council, the Bill was amended by Hon Peter Foss.  As with 
the Kobelke Bill, as it is now called, the reason for the proposed amendment is that there are concerns that clause 
5(1)(b) of schedule 1 of the Freedom of Information Act 1992 is being used by government agencies as a blanket 
measure to deny applicants access to government information without there being a credible risk of jeopardising 
law enforcement operations, public safety, property security or police investigations.  The Information 
Commissioner pointed out in her 2000-01 annual report that the test of whether material is exempt is whether it 
would reveal an investigation of any contravention or possible contravention of the law in a particular case, 
regardless of whether any prosecution or disciplinary proceedings have resulted.  A contravention of the law 
includes a breach of or a failure to comply with regulations, as well as local government by-laws, codes of ethics 
and human resource management standards made under the Public Sector Management Act 1994; that is, it 
applies to both civil and criminal law matters.  Clause 5(1)(b) of schedule 1 of the Act continues to prevent the 
provision of documents and can be instrumental in preventing the just resolution of complaints within the public 
sector.  The clause in its current form has unintended consequences that need to be dealt with.  
In his second reading speech in the Legislative Council, Hon Jim Scott cited the recent case of Mr Peter 
Kasprzak and the Department of the Premier and Cabinet, where the Information Commissioner found that 
requested documents were exempt under clause 5(1)(b) despite the fact that the documents sought directly 
related to Mr Kasprzak.  The denial of documents and the time involved in a change of a review officer were 
instrumental in Mr Kasprzak being denied an opportunity to pursue a claim of a breach of the Public Sector 
Management Act 1994.  That Act prescribes that claims must be lodged within 15 days after a decision is made 
or action is taken.  Without making a judgment about the legitimacy or otherwise of this particular complaint, it 
is of great concern that departments can avoid proper scrutiny or prevent just resolution of complaints by using 
clause 5(1)(b), either on its own or in combination with other Acts.   
I have been approached by individuals who have expressed their frustration about section 5(1)(b) in schedule 1 
and its operation in other contexts.  For example, I am aware of a refusal to provide information to an individual 
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by the Office of State Revenue following a payroll tax audit, on the grounds of section 5(1)(b).  Notices for 
payroll tax assessment had been received, requiring the payment of additional tax and penalties.  However, the 
new assessment has not included accompanying documentation explaining how the Office of State Revenue 
arrived at the new assessment figure.  Freedom of information applications have been refused citing clause 
5(1)(b) of schedule 1 on the grounds that the release of documents would reveal information about the 
investigation.  Interestingly, an objection to an assessment must be lodged in writing within 60 days of 
assessment.  A business owner cannot prepare an objection if he or she cannot discover the factors taken into 
account in a payroll tax audit.  In this case, the company has been denied access to crucial information and 
cannot lodge an objection in the time allowed.  
External reviews by the Information Commissioner and appeals to the Supreme Court on points of law have only 
confirmed the current interpretation and operation of clause 5(1)(b).  Three Supreme Court cases have dealt with 
the operation of clause 5(1)(b).  In the Police Force of Western Australia v Kelly and Smith 1996 and Manly v 
the Ministry of Premier and Cabinet 1995, the Supreme Court determined that documents that reveal that there is 
an investigation, the identity of the person or people being investigated and, generally, the subject matter of the 
investigation, probably would satisfy the requirement that a document must reveal something about the content 
of the investigation to be exempt under clause 5(1)(b).  The Information Commissioner also noted in an external 
review decision in the case of Zel Nominees and others and the Office of State Revenue that the Supreme Court 
found that the scope of the exemption clause is very broad.  Regardless of whether other material might reveal 
the same information and the status of an applicant’s knowledge about the investigation and its subject matter, 
the document will still be covered by the exemption clause.  That is, it does not matter if the information has 
been revealed to the applicant previously.  If access would reveal, in the sense of demonstrate, that an 
investigation had been undertaken or was being undertaken, access can be denied.  It must be noted that clause 
5(1)(b) and the use of the term “reveal” is unique to the Western Australian Freedom of Information Act.  All 
other States require that it be proved that the release of information to an applicant would prejudice an 
investigation.  It is worth noting that the Information Commissioner commented in her 2000-01 annual report 
that the current clause 5(1)(b) is out of step with all other FOI jurisdictions in Australia and throughout the 
world.  As it stands, it provides ready justification for myriad agencies to hide behind a cloak of confidentiality, 
often without good reason.  

She also commented that section 3(3) of the FOI Act, which allows for discretionary disclosures, is not often 
used to provide information, even when an applicant is seeking documents containing information that relates to 
him and there is no reasonable prospect of harm or injury to a person or an investigation that may result from the 
disclosure.  It would appear, therefore, that agencies can use the current clause 5(1)(b) to avoid scrutiny of their 
operations and the conduct of their investigations when there is no public interest in doing so.  The current 
operation of the clause is therefore totally contrary to the spirit of the Freedom of Information Act 1992. 

Hon Jim Scott’s amendment Bill passed the Legislative Council with amendments moved by Hon Peter Foss.  It 
was deemed necessary to amend the Scott Bill to take into account comments made by His Honour Justice 
Anderson in the case of the Western Australian Police Force and Kelly and Smith of 1996, in which Justice 
Anderson said - 

Even after an investigation has been completed, there may be very good operational reasons why there 
should be no disclosure of it.  For example it may be part of a wider and perhaps incomplete 
investigation . . .  

In the recent debate in the Legislative Council, Hon Peter Foss pointed out - 

. . . if an investigation against somebody were because it had reached a dead end, people should not 
reach the conclusion that there was no case but that there was no evidence at that time. If that were to be 
revealed, it would be dangerous, because it would certainly prejudice any resumption of the 
investigation. The case given by the Honourable Justice Anderson was of when an investigation might 
finish and the same information might be used on a future investigation. 

Hon Peter Foss went on to state that the most important point about the difference between “reveal” and 
“prejudice” is that the word “prejudice” would give the Information Commissioner an opportunity to use 
judgment, whereas the word “reveal” allows no qualitative judgment to be made.  The use of the word 
“prejudice” in the clause requires the need to establish that prejudice will occur.  It is surprising that government 
members did not support the amending clause in the Legislative Council and used the same excuse used by the 
Court Government against the Kobelke Bill in 1998. 

It is now five long years since the Kobelke amendment Bill was debated in this House.  The previous 
Government failed to live up to its promise to amend this clause.  The current Government has already decided 
to amend it.  Indeed, I have a copy of a letter written by the Attorney General to the member for Maylands, who 
had made inquiries on behalf of her constituent, Peter Kasprzak.  The letter is dated 6 May 2003 and states that 
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on 3 February 2003, Cabinet approved a proposal to amend the Act in various respects.  It said that one of the 
proposed amendments that received cabinet approval was the amendment of subclause 5(1)(b) of schedule 1 of 
the Act, so that the exemption will apply only to documents that could reasonably be expected to “prejudice” 
rather than “reveal” the investigation of any contravention or possible contravention of the law. 

This Bill should be dealt with now.  It can be passed without compromising the coherence of any other 
amendments the Government might be planning to bring before the Parliament.  It is long overdue.  It is 
somewhat ironic that the Kobelke Bill was not passed in 1998 because the then Government said it would bring 
its own amendment Bill to the Parliament.  It did not happen.  Now we have the current Attorney General 
planning to bring the amendment forward.  Five years is long enough to wait for the amendment.  The issue has 
now become urgent.  The inability of citizens to get timely access to information in order to resolve their 
complaints with government agencies provides the evidence for this matter.  The use of clause 5(1)(b) of 
schedule 1 to frustrate the just resolution of complaints against government agencies is contrary to the reasons 
the Freedom of Information Act came into being in the first place. 

This Bill provides an opportunity for the Government to affirm the spirit of the Freedom of Information Act 
1992 through a minor amendment that originated with the member for Nollamara when he was in opposition.  If 
we pass this Bill, it will make an immediate difference to those people who have been denied access to 
information.  I commend the Bill to the House. 

Debate adjourned, on motion by Mr P.G. Pendal. 
 


